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On the contrary, that act amended the Act of 1863, so as to give 
to the state courts concurrent jurisdiction with the Federal courts, 
of the important suits and proceedings which may, under that 
act, be instituted against national banks, the jurisdiction of which 
was, by the Act of 1863, confined to the Federal courts. And 
I presume that no good reason can be suggested why a state court 
should be allowed to punish, under a law of the state, a cheat 
effected by means of a counterfeit coin, and not be allowed to 
punish, under a law of the state, a cheat effected by means of a 
forged national bank note. 

Upon the whole, I think that the objection of a want of juris- 
diction in the court was properly overruled. I think also that 
there is no foundation for the other errors assigned in the petition, 
and that the judgment should be affirmed. 

Moncure, President, concurred. 

Rives, J., dissented. 

Judgment affirmed. 



Supreme Court of Pennsylvania. 

THE PITTSBURGH & CONNELLSVILLE RAILROAD COMPANY v. 
WILLIAM A. M'CLURG. 

It is negligence for a passenger on a railroad train to put his arm out of the car 
window, and if the facts are undisputed that the injury resulted from this cause, 
the Court should pronounce it negligence as a matter of law. 

There may be qualifying circumstances in the condition of the passenger which 
would make special care the duty of the carrier, but such facts should be proved as 
part of the case. Per Thompson, C. J. 

The case of the New Jersey Railroad Co. v. Kennard, 9 Harris 203, so far as it 
decided that it is the duty of railroad companies to place guards on their car win- 
dows so as to prevent passengers from putting their limbs out, overruled. 

Error to District Court of Allegheny county. 

Shiras, for plaintiff in error. 

Lowrie $■ Marshall, for defendant. 

The opinion of the court was delivered at Philadelphia, January 
7th 1868, by 
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Thompson, C. J. — The plaintiff below, as we learn from the 
very brief history of the case by the plaintiff in error, no portion 
of the testimony being given, was injured while a passenger in the 
cars of defendant, by reason of the protrusion of his elbow beyond 
the sill of the car window, next to which he sat during the jour- 
ney, or part of it, and thus coming in contact with a car standing 
on a switch on the defendants' road. The plaintiff had a verdict 
on the ground of negligence on part of the company, as we are 
informed, in carrying the plaintiff, by reason of which he was 
hurt, but in what the negligence consisted it is not easy to say, 
as neither the narr. nor its substance is given. Was it for negli- 
gence in constructing the switch ? Or was it because the defend- 
ant had not barricaded its car windows ? We do not know ; but 
still, perhaps, we may be able to discuss the only point of import- 
ance presented, without knowing this. 

Assuming the fact, or claiming that negligence on part of the 
company in performing their duty towards the plaintiff in carry- 
ing him had been proved, his counsel prayed the court below to 
charge as follows : — 

" A passenger on a railway car who has unconsciously suffered 
his elbow to slip beyond the window, sill is not necessarily guilty 
of negligence : N". J. Railroad Co. v. Kennard, 9 Harris 203." 

This the learned judge unqualifiedly affirmed, doubtless on the 
authority of the case referred to in the point. He did right in 
following the precedent cited, even if wrong ; he was bound to do 
so. If, therefore, there was error in the instruction it was not 
his fault. 

That unconsciousness, arising from insensibility, the result of 
disease or injury, might qualify what would otherwise be negli- 
gence, may be conceded, but that would arise from the difference 
in the degree of care required on the part of the carrier. If a 
passenger were known to be afllicted with epileptic fits, or was 
entirely insane, it would be reasonable to require of the carrier 
more care and attention than in the case of ordinary passengers ; 
but then the carrier must know the condition of the passenger, 
and that extra care and control were necessary, and his duty. 
This, however, we need not discuss, for nothing like this existed 
in this case. We must regard the remark, " unconsciously suffer- 
ing his elbow to slip out beyond the window sill," to mean inat- 
tentively. In that sense it was negligently suffered to slip. Of 
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course, this was negligence in se, unless he was under no obliga- 
tion to take care of himself. But no case asserts that, and every 
case the contrary. Out of the omission to do so springs the 
doctrine of contributory negligence which defeats a plaintiff, and 
which is so firmly established as a principle of law that nobody 
dreams of doubting it. We have the case then broadly, I think, 
that negligence is not to be inferred when injury accrues from an 
exposure of an elbow or an arm out of a car window, while the 
train is moving, if it be not wilfully done. 

This cannot be maintained on any reasonable principle, we 
think. When a passenger on a railroad purchases his ticket it 
entitles him to a seat in the cars. In the seat, no part of his body 
is exposed to obstacles outside of the car. He is secure there, 
ordinarily, from any contact with them. Where he is thus pro- 
vided with a seat, safe and secure in the absence of accident to 
the train, and the carrier has a safe and convenient car, well con- 
ducted and skilfully managed, his duty is performed towards the 
passenger. The duty of the latter on entering arises, namely, 
that he will conform to all the reasonable rules and regulations 
of the company for occupying, using, and leaving the cars ; and, 
after doing so, if injury befall him by the negligence of the 
carriers, they must answer ; if he do not so conform, but is guilty 
of negligence therein, and if injured, although there may be 
negligence on part of the carriers, their servants and agents, he 
cannot recover: Sullivan v. Beading Railroad Co., 6 Casey 
234 ; Penna. Railroad Co. v. Zebe and Wife, 9 Id. 318, and 
other authorities. In the latter case we said what is quite appo- 
site in this : " We hold on these principles that the company's 
liability could not be fixed for the injury consequent on a choice 
of the passenger in disregard of the provisions made by it for his 
safety. It was, we think, error in the court to submit the ques- 
tion of the right of the parties to leave the cars at either side, to 
the jury, in the absence of proof or justifying necessity for so 
doing. It was not negligence on part of the company that they 
did not by force of barriers prevent the parties from leaving at 
the wrong side. People are not to be treated as cattle ; they are 
to be presumed to act reasonably in all given contingencies, and 
the company had no reason to expect anything else in this case." 

Here the duty of care on the part of the passenger is asserted ; 
and it was a case in which two passengers, the plaintiff and son, 
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instead of leaving the cars by the platform at the station, left on 
the opposite side, and the son was killed by a passing train on the 
other track. We held that this was negligence in se on part of 
the passengers, and in the absence of circumstances justifying the 
exit on that side of the car, the court erred in not charging that 
it was negligence in law. The authority of this case has not been 
shaken in this particular. We have repeatedly held that it is the 
duty of courts in cases of clear negligence arising from an obvious 
disregard of duty and safety, to determine it as a question of law : 
Catawissa Railroad Co. v. Armstrong, 2 P. F. Smith 282 ; 
Penna. Railroad Co. v. Ogier, 11 Casey 71 ; Penna. Railroad 
Co. v. Zebe, 9 Id. 318. Numerous other authorities might be 
cited for this. Where the inference from the facts is necessarily 
that there is negligence, the court ought to determine the negli- 
gence as a matter of law. Of course the assertion of the princi- 
ple in this way presupposes no answer to the facts, so as to rebut 
the inference to be drawn, and implies that this may be done in 
all cases, if there be facts to that effect. 

A passenger, on entering a railroad car, is to be presumed to 
know the use of a seat, and the use of a window ; that the former 
is to sit in, and the latter is to admit light and air. Each has its 
separate use. The seat he may occupy in any way most comfort- 
able to himself. The window he has a right to enjoy — but not to 
occupy. Its use is for the benefit of all, not for the comfort alone 
of him who has by accident got nearest to it. If, therefore, he 
sit with his elbow in it, he does so without authority, and if he 
allows it to protrude out of it and is injured, is this due care on 
his part ? He was not put there by the carrier, nor invited to go 
there ; nor misled in regard to the fact that it is not part of his 
seat, nor that its purposes were not exclusively to admit light and 
air for the benefit of all. His position is, therefore, without 
authority. His negligence consists in putting his limbs where 
they ought not to be, and liable to be broken without his ability 
to know whether there is danger or not approaching. In a case, 
therefore, where the injury stands confessed, or is proved to have 
resulted from the position voluntarily or thoughtlessly taken, in 
a window, by contact -with outside obstacles or forces, it cannot 
be otherwise characterized than as negligence, and so to be pro- 
nounced by the court. This is undoubtedly the rule in Massa- 
chusetts : Todd v. The Old Colony Railroad Co., 3 Allen 18 ; 
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and again in same case, 7 Allen 207. In that case the point was 
distinctly presented whether it was negligence to ride with an 
arm or an elbow out of a car window, and it was declared that it 
should have been so ruled by the court instead of being referred 
to the jury ; and the court below was reversed for not so ruling. 
See opinion of C. J. Bigelow in the last case. So in substance 
is Holbrook v. The Utica $ Sch. Railroad Co., 12 N. Y. 236. 
It is true, the judge below having given a very decided opinion 
on the fact of negligence, sitting with an elbow on the window, 
and that it was negligence, the Court of Errors and Appeals refused 
to interfere ; but Ruggles, J., indicated his opinion to be in favor 
of the doctrine. We held in the North Penna. Railroad Co. v. 
Eeilman, 13 Wright -60, that a failure of a traveller when cross- 
ing a railroad track, to look out for passing trains, is negligence 
in law, and so to be pronounced. This was fully in accord with 
what we had repeatedly held, that what " in a given state of facts 
constitutes negligence, is generally a question of law," per 
Woodward, C. J., in Catawissa Railroad Co. v. Armstrong, 2 
P. F. Smith 286 ; and in Penna. Railroad Co. v. Ogier, 11 
Casey 71, we said there may undoubtedly be cases in which the 
only facts proved may present so clearly and incontestably fea- 
tures of negligence in regard to the specific ground of complaint, 
that it may become the duty of the courts to pronounce it such as 
matter of law." There are many cases in other states in support 
of this rule. 

In the absence of some justifying necessity, or incapacity to 
take care of himself on part of the passenger, no one can doubt, 
I think, from the reason of the thing, in view of the nature of the 
vehicle used, being a railroad car, that to extend an arm or a 
hand beyond the window sill is dangerous, and is recklessness or 
negligence. Wherever the facts present such a case singly, and 
without any controlling or justifying necessity, we think the court 
ought to declare the act negligence ; and as there was nothing 
like this shown in the case before us, we think the court ought 
not to have affirmed plaintiff's point. Unconsciously exposing 
himself did not help the plaintiff's case, as it was not shown that 
this unconsciousness was not the result of a want of prudent 
attention to his situation on part of the plaintiff. It would be a 
novel answer to the allegation of negligence, to allege that the 
plaintiff slept in such a position as he was in when hurt, and that 
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would be a condition of unconsciousness. Sleeping where due 
care would require one to be awake, or in dangerous circum- 
stances, is negligence, and no answer to the company can be 
given to the act. Of course these views are predicated of a case 
in which there are no facts to qualify or justify the act. It is 
possible that a state of facts might be found to show an exception 
to the rule, and where that occurs the rule ceases. But none 
such appears as this case is presented. 

It must be admitted that the case of New Jersey Railroad Go. 
v. Kinnard, 9 Harris 203, announces a different rule. There 
the plaintiff's elbow came in contact with a post or upright of a 
bridge. The case was not put upon the ground that there was 
negligence on the part of the company in constructing the bridge, 
but upon the ground that the company were negligent in not 
placing barriers around the window to prevent passengers from 
exposing their limbs outside. The learned judge (Gibson, J.) 
instructed the jury that a car which was not so provided 
was not, to use his peculiar expression, " roadworthy." Predi- 
cated of this idea, he held that passengers had a right to ride as 
they pleased, and to sit with their elbows on the window sills, 
and beyond it, if they chose. In fact, he seems to have required 
no duty of care on part of the passenger in this particular ; for, 
had he, it seems to me he would, even on his own theory of the 
duty of the company in barricading their windows, have come 
to the conclusion if the want of it was negligence, it was also 
negligence on part of the passenger not to take greater care on 
account of the want of the precaution, and that would have been 
contributory negligence, which would have prevented the plain- 
tiff from recovering. 

The case was affirmed in a per curiam opinion, for the reasons 
given by the learned judge below, but with a reservation of 
approval of that which was really the ground on which the case 
was put. " The language of the learned judge who presided at 
the trial, seems to be too broad as a general principle, where he 
says that no car is good if the windows are not so constructed as 
to prevent the passengers from putting their limbs through them. 
But in its application to a road, which, in places, is so narrow as 
to endanger projecting limbs, the instruction is proper." It is 
not unjust to this per curiam to say that it repudiated the main 
ground on which the case was put in the court below, and affirmed 



IN THE MATTER OF RAY. 283 

it on a principle not in the ease at all, namely, the narrowness of 
the passage-way under the bridge. The bridge was not built by 
the railroad company ; as it was over a canal, it was probably 
built by the canal company. The passage-way was wide enough 
for the cars to pass conveniently, but that is nothing to the pur- 
pose ; the narrowness of the passage-way was not the ground of 
the recovery. The report of the case says the " whole question 
was whether the defendants were obliged to construct their cars 
with slats, bars, wire gauze, or other barricades, so that a pas- 
senger could not put his arms out of the windows. If the 
defendants did not do so, whether they are liable." It is evident 
the case was very little considered, and, in the presence of 
authorities cited, ought not now to be regarded as the law. It 
is very remarkable that it should have been said in the opinion 
that the doctrine of barricades about the car-windows was too 
broad, as a general principle, but just in its application where 
the passage-way was so narrow as to endanger projecting limbs. 
This was a limitation of the principle impracticable in practice. 
The windows would necessarily be the same on the entire road, 
if made to suit any peculiar portion of it. In this again is shown 
that it was not a case which had been considered much. 

In conclusion, we have simply to reassert that where a travel- 
ler puts his elbow or an arm out of a car-window, voluntarily, 
without any qualifying circumstances impelling him to it, it must 
be regarded as negligence in se; and when that is the state of 
the evidence, it is the duty of the court to declare the act negli- 
gence in law. 

We think the court erred in answering the plaintiff's point in 
the affirmative, and the defendant's in the negative, and for these 
reasons the judgment must be reversed. 

Judgment reversed, and venire de novo awarded. 



District Court of the United States. Southern District of 

New York. 

IN THE MATTER OF JAMES D. RAY, A BANKRUPT. 

A creditor who has proved his debt has a right to examine a bankrupt under 
section 26 of the act, although his debt may appear to be barred by the Statute 
of Limitations of the state in which the proceedings are instituted. 

A debt barred by the Statute of Limitations is not " due and payable" so as to be 



